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Claim for Rescission of Fraudulent Act
[Source]
Kinhan Vol. 1178: 2
[Party Names]
[Summary of Facts]
Starting in September 1988, non-party A (who died in December 2000) borrowed large amounts of money on multiple occasions from X1 (Plaintiff), who was in the banking business. X2 (Plaintiff) is a stock company in the guarantee business and had provided a joint and several guarantee for A's monetary debts to X1. However, from around October 1993, A's payments fell in arrears, and repayments stopped completely after 24 January 1997. Thereupon X1 gave A written notice on July 28, 2000 that X2's warranty had forfeited the benefit of time with respect to certain monetary debts. This notice reached A on 5August 2000. However, on 10 September 1999, before this notice, acting partly on the advice of non-party G, A joined with his wife B in becoming the incorporators of Stock Company Y (Defendant), which was incorporated on 14 September 1999 with capital of 30,000,000 yen. In this process, A made a contribution in kind of all the real property A owned, other than the premises of his residence, which was encumbered, including by a revolving mortgage (and which was later voluntarily sold for approximately 234,600,000 yen). The market value of this other property was 245,600,000 yen, and transfer of ownership thereof was registered. Further, the amount A's unpaid debt to X1 at the time of the contribution in kind was 53,611,600 yen. On 20 September 2000, X2 carried out performance by subrogation by paying the monetary debt owed to X1 and became subrogated by operation of law to X1's rights. X1 and X2 filed this suit pursuant to Article 424 of the Civil Code to demand the rescission of the contribution in kind regarding an eight-story commercial building that had been among the property A contributed (its appraised value was 151,900,000 yen at the time of the contribution in kind).
[Summary of Decision]
Claim upheld.
"With respect to the act of contribution in kind to a stock company, since at a minimum, it is not possible to directly rescind an act of incorporation unless it harms the capital of the stock company, it is reasonable to construe that it is possible to rescind it as a fraudulent act."
"Y points out that the provisions of Article 141 of the Commercial Code do not apply to stock companies and that lawsuits to invalidate incorporation are restricted; however, Article 141 of the Commercial Code deals with lawsuits for the revocation of incorporation, and permitting the rescission of a fraudulent act of contribution in kind such as the above is not inconsistent with the various provisions of the Commercial Code that Y mentions."
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